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Parties to an arbitration agreement may provide for an appeal mechanism 
from an arbitration award to a second arbitral tribunal. The validity of such 
arbitration agreements was considered by the Supreme Court in Centrotrade 
Minerals & Metals Inc v. Hindustan Copper Ltd. While upholding the 
validity of such arbitration agreements, the Supreme Court considered 
the drafting history of the Model Law upon which the Arbitration and 
Conciliation Act, 1996 is based, and the internationally recognised principle 
of party autonomy. This article shall first consider the viability of the appeal 
mechanism under the Model Law and the Arbitration & Conciliation Act, 
1996, in light of certain conflicting provisions. Subsequently, it shall consider 
the position under certain institutional arbitration rules which provide for 
an appeal mechanism.

I. Introduction

Neither the Model Law nor the New York Convention gives a right to the losing party 
in an arbitration to seek to set aside an award on the ground that the arbitral tribunal made 
an error of law or fact.1 For this reason, on some occasions, parties opt for a contractual 
mechanism to challenge the award before an appellate/second arbitral tribunal.2 This is either 
done by selecting specific institutional rules which provide for an appeal mechanism, or by 
expressly providing for the same in the arbitration agreement.

The legality of an arbitration agreement setting out a provision for an appeal mechanism 
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1 An award is rarely challenged on substantive grounds on the basis that the arbitral tribunal made a 

mistake of law. See Nigel Blackaby and others, Redfern and Hunter on International Arbitration 
(6th edn, OUP 2015) [10.34-10.38], [10.64], [10.75].

2 Mateus Aimoré Carreteiro, ‘Appellate Arbitral Rules in International Commercial Arbitration’ 
(2016) 33 J Int’l Arb 185; Rowan Platt, ‘The Appeal of Appeal Mechanisms in International Arbi-
tration: Fairness over Finality?’ (2013) 30 J Int’l Arb 531.
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came up for consideration before the Supreme Court of India (Court) in Centrotrade Minerals 
& Metals Inc. v Hindustan Copper Ltd.3 (Centrotrade 1). The arbitration agreement that was 
under consideration read as follows: 

14. Arbitration - All disputes or differences whatsoever arising between 
the parties out of, or relating to, the construction, meaning and operation 
or effect of the contract or the breach thereof shall be settled by arbitration 
in India through the arbitration panel of the Indian Council of Arbitration in 
accordance with the Rules of Arbitration of the Indian Council of Arbitration. 

If either party is in disagreement with the arbitration result in India, either 
party will have the right to appeal to a second arbitration in London, UK in 
accordance with the Rules of Conciliation and Arbitration of the International 
Chamber of Commerce in effect on the date hereof and the result of this 
second arbitration will be binding on both the parties. Judgment upon the 
award may be entered in any court in jurisdiction.

When the matter was first heard, there was a difference of opinion amongst the bench 
comprising of Justice S.B. Sinha and Justice Tarun Chatterjee, and the matter was referred to 
a larger bench. Recently, a three-judge bench comprising of Justice Madan B. Lokur, Justice 
R.K. Agrawal and Justice D.Y. Chandrachud, rendered its decision in Centrotrade Minerals 
and Metal Inc. v Hindustan Copper Limited (Centrotrade 2).4 The Court held that an arbitration 
agreement which allowed parties to contractually provide for an appellate mechanism was 
valid under the provisions of the Arbitration and Conciliation Act, 1996 (the “Act”). 

II. Scope of Two-Tier Arbitrations under the Model Law

In reaching its finding, the Court placed significant reliance on the drafting history and 
travaux préparatoires of the Model Law. A perusal of the travaux préparatoires of the Model 
Law makes it clear that the Working Group agreed that:

[T]here was wide support for the view that parties were free to agree that the 
award may be appealed before another arbitral tribunal (of second instance), 
and that the Model Law should not exclude such a practice although it was 
not used in all countries’.5 It is further evident from the travaux préparatoires 
that Article 34 of the Model Law does ‘not exclude recourse to a second 

3 (2006) 11 SCC 245.
4 (2017) 2 SCC 228.
5 See UNCITRAL, ‘First Working Group Report’ A/CN.9/216 (23 March 1982), as cited in Howard 

M Holtzmann and Joseph E Neuhaus, A Guide to the UNCITRAL Model Law on International Com-
mercial Arbitration: Legislative History and Commentary (Kluwer Law International 1989) 929. 
However, the Working Group was also of the view that there was no need to include a provision in 
the Model Law to recognise such a practice.
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arbitral tribunal, where such appeal within the arbitration system is envisaged 
(as, e.g., in certain commodity trades).6 

However, notwithstanding the discussions set out in the travaux préparatoires, parts of 
Articles 34 to 36 of the Model Law appear to not be in sync with the concept of two-tier 
arbitrations. For instance, Article 34(3) sets out that an award may be challenged (before a 
court in setting-aside proceedings) only within 3 months from the date on which the award is 
received and Article 35(1) sets out that the award shall be binding on the parties.

Time Limit to Challenge 

In a situation where the arbitration agreement provides for a two-tier arbitration, the 
losing party has no other option but to challenge the Award in an appeal before a second 
arbitral tribunal and not through the statutory mechanism by filing an application to set aside 
an Award, even if that is the remedy it wants to undertake.In fact, for all practical purposes, 
the time to challenge the first Award under Article 34(3) would expire if the appellate remedy 
is undertaken. The anomalous situation which this leads to is best understood by way of an 
example. Suppose party A loses the arbitration in the first instance and is required to pay 
damages of ₹100 crores. It files an appeal against the first Award and succeeds. However, 
party B now files its statutory application to set aside the second Award. That leaves party A in 
a quandary, because should party B succeed in the setting aside proceedings, it would simply 
allow the first Award to come back into operation, and party A would have no recourse to 
challenge the decision, simply because it would be time-barred. Party A would have to accept 
the first Award despite having successfully challenged it in appeal.

While in litigation this may not be anomalous, such cannot be said in the case of an 
arbitration.That is because the grounds on which an Award is challenged under a contractually 
appellate mechanism are different from those under the statutory setting-aside regime.
Therefore, even if party A is right on merits, it can be put in the piquant situation where it may 
be relegated to an unmeritorious position on procedural grounds.

There were extensive discussions on the issue of whether a challenge could be made to 
the first Award during the drafting process of the Model Law.7 A draft provision was proposed 
setting out that in a situation where an appeal mechanism was provided for, the setting-aside 
period would begin on the date of the receipt of the decision of the appellate arbitral tribunal.8 
However, the Working Group declined to adopt the proposal because it considered it to be 

6 See UNCITRAL, ‘Seventh Secretariat Note Analytical Commentary on Draft Text’ A/CN.9/264 (25 
March 1985), cited in Holtzmann and Neuhaus (n 5) 964.

7 ibid 918.
8 ibid.
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‘unnecessary’.9 The only way to overcome this hurdle is by allowing the time limit to challenge 
an award under Article 34(3) to not start running until the appellate award is received by the 
losing party, because that Award may also require to be challenged.

Final and Binding Nature of the Award

Further, providing for an appeal against an Award goes against the final and binding 
nature of the Award under Article 35(1).

The initial decision is not necessarily an award; only the final decisions, either 
confirming the first-instance decision or arriving at a different resolution, 
constitute awards. One French decision explained this in more generally-
applicable terms: ‘a principle exists whereby, in an arbitration involving two 
tiers of jurisdiction, an action to set aside can only be brought against the 
award made at second instance’.10 

The anomaly in such a situation arises because while the first Award is not final and 
binding if challenged, it does become an executable award if neither party is dissatisfied.This 
was considered by the Supreme Court in Centrotrade 2 in the following manner:

(1) The Petitioner had argued that the first part of the arbitration agreement which pro-
vided for arbitration in India resulted in an ‘arbitration result’, as opposed to being an 
‘award’ as understood in the conventional sense.11 The Court rejected this argument 
on the basis that in a situation where neither of the parties was dissatisfied with the 
‘arbitration result’, there would be no method of enforcing this ‘arbitration result’ if it 
was not considered to be an award as understood in the conventional sense.12 

(2) The Respondent had argued that a two-tier arbitration agreement would be contrary 
to the provisions under Sections 34 to 36 of the Act on the basis that these provisions 
accorded finality to the award, subject only to challenge before a court.13 The Court 
rejected this argument on the ground that Section 34 did not use the word ‘only’ i.e. 
Section 34 did not contemplate that recourse may be had only to a court against an 
award.14 Further, the Court held that merely because recourse to a court is available to 
a party for challenging an award under the Act, which would not preclude the parties 

9 ibid.
10 Gary B Born, International Commercial Arbitration (2nd edn, Kluwer Law International 2014) vol 

3 2926. See also S I Strong, International Commercial Arbitration: A Guide for US Judges (Federal 
Judicial Center 2012) 79.

11 Centrotrade 2 (n 4) [7].
12 ibid [7]-[12].
13 ibid [26].
14 ibid.
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from agreeing on having an appeal mechanism for challenging the award before a 
second arbitral tribunal.15 This, the Court held, was the principle of party autonomy.16

In addition to the two points set out above, it is also evident from the drafting history of 
the Model Law that the award rendered by the first arbitral tribunal is not considered to be 
binding on the parties and does not have the ‘authority of res judicata’ if the losing party has 
the option of filing an appeal to the second arbitral tribunal.17 

III. A Two-Tier Arbitration Clause is Valid Even if the Institutional 
Rules Make no Provision for it 

There is an interesting difference in the scope of a two-tier arbitration clause under 
institutional rules and otherwise by the choice of parties. Under institutional rules, the 
institution sets out time limits for filing appeals and provides a complete mechanism for the 
appeal. On the other hand, if the appeal is by the choice of parties, then it is open for parties 
to, for example, choose that the first arbitration will be governed by the Rules of the SIAC and 
the challenge to be governed by the Rules of the ICC, even though neither of them provides 
for an appellate mechanism.

In relation to institutional appellate mechanisms, conventionally, the provision for an 
appeal to a second tribunal was common in commodities arbitrations.18 This was specifically 
noted in the travaux préparatoires of the Model Law.19 It was for this reason that the Working 
Group agreed that Article 34 of the Model Law ‘should not be interpreted to exclude such 
procedures’.20 

For instance, the Rules of the Grain and Feed Trade Association (GAFTA) set out that 
the losing party may appeal to a Board of Appeal within 30 days. In the event that the appeal 
is not filed within the stipulated time-limit, it can be concluded that the losing party would 
not have a recourse to the second arbitral tribunal. Thus, the first award would attain finality 
and be amenable to challenge or enforcement before a court. Institutional rules which provide 

15 ibid.
16 ibid [24], [28]-[29], [38], [42].
17 See UNCITRAL, ‘Secretariat Study on The New York Convention’ A/CN.9/168 (20 April 1979), 

cited in Holtzmann and Neuhaus (n 5) 917; UNCITRAL, ‘First Secretariat Note Possible Features 
of a Model Law’ A/CN.9/207 (14 May 1981), cited in Holtzmann and Neuhaus, (n 5) 923; UNCI-
TRAL, ‘Fourth Secretariat Note Comments and Suggestions on The Fourth Draft’ A/CN.9/WG.II/
WP.50 (16 December 1983), cited in Holtzmann and Neuhaus (n 5) 942-943.

18 UNCITRAL, ‘First Secretariat Note Possible Features of a Model Law’ A/CN.9/207 (14 May 
1981), cited in Holtzmann and Neuhaus (n 5) 923; UNCITRAL, ‘Seventh Secretariat Note Analyt-
ical Commentary on Draft Text’ A/CN.9/264 (25 March 1985), cited in Holtzmann and Neuhaus (n 
5) 964.

19 ibid. 
20 ibid 918.
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for two-tier arbitrations also provide for time-limits in which the appeal must be filed. 
For instance, the 2013 Optional Appellate Rules of the American Arbitration Association, 
the 2007 International Institute for Conflict Prevention and Resolution Arbitration Appeal 
Procedure, the 2003 JAMS Optional Arbitration Appeal Procedure, the 2015 European Court 
of Arbitration Rules, and the 2011 amendment to the Rules of the Spanish Court of Arbitration 
provide for time-limits within which an appeal may be filed.21

However, the arbitration agreement being considered in Centrotrade 2 fell within the 
second category. Although the parties specifically chose institutional rules to govern the two 
arbitrations (the first arbitration was under the Rules of Arbitration of the Indian Council of 
Arbitration, and the appellate arbitration was under the ICC Rules), neither of the institutional 
rules provided for an appellate mechanism. Therefore, naturally, the arbitration agreement 
was also silent on the time-limits. Accordingly, since there were no time-limits in which the 
appeal was to be filed, the losing party could oppose the enforcement application on the 
ground that it had the right to appeal to a second tribunal and that the right could be exercised 
from when the cause of action arose, i.e. from the date of the Award. However, the Court held 
that notwithstanding that, if the parties had chosen a two-tier mechanism, then that choice 
ought to be respected. 

IV. Conclusion

The decision of the Supreme Court recognising and validating two-tier arbitrations is 
further affirmation that Indian arbitration jurisprudence is now in sync with international 
arbitration jurisprudence, under which precedence is given to the principle of party autonomy. 
Given that the decision in BALCO22 was only rendered in 2012, the jurisprudential sea-change 
in only five years is a welcome development for the growth of arbitration in India.

21 For a discussion of these institutional rules, see Carreteiro (n 2); Platt (n 2). 
22 Bharat Aluminium Co v Kaiser Aluminium Technical Services Inc (2012) 9 SCC 552.


